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such information becomes available be-
fore the H–1B employer’s placement of 
H–1B nonimmigrants with such em-
ployer. Under such circumstances, the 
H–1B employer would be expected to re-
contact the other/secondary employer 
and receive credible assurances that no 
lay-offs of similarly-employed U.S. 
workers are planned or have occurred 
within the prescribed period. 

(e) What documentation is required of 
H–1B employers concerning the non-dis-
placement obligation? The H–1B em-
ployer is responsible for demonstrating 
its compliance with the non-displace-
ment obligation (whether direct or in-
direct), if applicable. 

(1) Concerning direct displacement (as 
described in paragraph (c) of this sec-
tion), the employer is required to re-
tain all records the employer creates or 
receives concerning the circumstances 
under which each U.S. worker, in the 
same locality and same occupation as 
any H–1B nonimmigrant(s) hired, left 
its employ in the period from 90 days 
before to 90 days after the filing date of 
the employer’s petition for the H–1B 
nonimmigrant(s), and for any such U.S. 
worker(s) for whom the employer has 
taken any action during the period 
from 90 days before to 90 days after the 
filing date of the H–1B petition to 
cause the U.S. worker’s termination 
(e.g., a notice of future termination of 
the employee’s job). For all such em-
ployees, the H–1B employer shall retain 
at least the following documents: the 
employee’s name, last-known mailing 
address, occupational title and job de-
scription; any documentation con-
cerning the employee’s experience and 
qualifications, and principal assign-
ments; all documents concerning the 
departure of such employees, such as 
notification by the employer of termi-
nation of employment prepared by the 
employer or the employee and any re-
sponses thereto, and evaluations of the 
employee’s job performance. Finally, 
the employer is required to maintain a 
record of the terms of any offers of 
similar employment to such U.S. work-
ers and the employee’s response there-
to. 

(2) Concerning secondary displacement 
(as described in paragraph (d) of this 
section), the H–1B employer is required 
to maintain documentation to show 

the manner in which it satisfied its ob-
ligation to make inquiries as to the 
displacement of U.S. workers by the 
other/secondary employer with which 
the H–1B employer places any H–1B 
nonimmigrants (as described in para-
graph (d)(5) of this section). 

[65 FR 80228, Dec. 20, 2000] 

§ 655.739 What is the ‘‘recruitment of 
U.S. workers’’ obligation that ap-
plies to H–1B-dependent employers 
and willful violators, and how does 
it operate? 

An employer that is subject to this 
additional attestation obligation 
(under the standards described in 
§ 655.736) is required—prior to filing the 
LCA or any petition or request for ex-
tension of status supported by the 
LCA—to take good faith steps to re-
cruit U. S. workers in the United 
States for the job(s) in the United 
States for which the H–1B non-
immigrant(s) is/are sought. The re-
cruitment shall use procedures that 
meet industry-wide standards and offer 
compensation that is at least as great 
as the required wage to be paid to H–1B 
nonimmigrants pursuant to § 655.731(a) 
(i.e., the higher of the local prevailing 
wage or the employer’s actual wage). 
The employer may use legitimate se-
lection criteria relevant to the job that 
are normal or customary to the type of 
job involved, so long as such criteria 
are not applied in a discriminatory 
manner. This section provides guidance 
for the employer’s compliance with the 
recruitment obligation. 

(a) ‘‘United States worker’’ (‘‘U.S. 
worker’’) is defined in § 655.715. 

(b) ‘‘Industry,’’ for purposes of this 
section, means the set of employers 
which primarily compete for the same 
types of workers as those who are the 
subjects of the H–1B petitions to be 
filed pursuant to the LCA. Thus, a hos-
pital, university, or computer software 
development firm is to use the recruit-
ment standards utilized by the health 
care, academic, or information tech-
nology industries, respectively, in hir-
ing workers in the occupations in ques-
tion. Similarly, a staffing firm, which 
places its workers at job sites of other 
employers, is to use the recruitment 
standards of the industry which pri-
marily employs such workers (e.g., the 
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health care industry, if the staffing 
firm is placing physical therapists 
(whether in hospitals, nursing homes, 
or private homes); the information 
technology industry, if the staffing 
firm is placing computer programmers, 
software engineers, or other such work-
ers). 

(c) ‘‘Recruitment,’’ for purposes of this 
section, means the process by which an 
employer seeks to contact or to attract 
the attention of person(s) who may 
apply for employment, solicits applica-
tions from person(s) for employment, 
receives applications, and reviews and 
considers applications so as to present 
the appropriate candidates to the offi-
cial(s) who make(s) the hiring deci-
sion(s) (i.e., pre-selection treatment of 
applications and applicants). 

(d) ‘‘Solicitation methods,’’ for pur-
poses of this section, means the tech-
niques by which an employer seeks to 
contact or to attract the attention of 
potential applicants for employment, 
and to solicit applications from per-
son(s) for employment. 

(1) Solicitation methods may be ei-
ther external or internal to the em-
ployer’s workforce (with internal solic-
itation to include current and former 
employees). 

(2) Solicitation methods may be ei-
ther active (where an employer takes 
positive, proactive steps to identify po-
tential applicants and to get informa-
tion about its job openings into the 
hands of such person(s)) or passive 
(where potential applicants find their 
way to an employer’s job announce-
ments). 

(i) Active solicitation methods in-
clude direct communication to incum-
bent workers in the employer’s oper-
ation and to workers previously em-
ployed in the employer’s operation and 
elsewhere in the industry; providing 
training to incumbent workers in the 
employer’s organization; contact and 
outreach through collective bargaining 
organizations, trade associations and 
professional associations; participation 
in job fairs (including at minority-serv-
ing institutions, community/junior col-
leges, and vocational/technical col-
leges); use of placement services of col-
leges, universities, community/junior 
colleges, and business/trade schools; 
use of public and/or private employ-

ment agencies, referral agencies, or re-
cruitment agencies (‘‘headhunters’’). 

(ii) Passive solicitation methods in-
clude advertising in general distribu-
tion publications, trade or professional 
journals, or special interest publica-
tions (e.g., student-oriented; targeted 
to underrepresented groups, including 
minorities, persons with disabilities, 
and residents of rural areas); America’s 
Job Bank or other Internet sites adver-
tising job vacancies; notices at the em-
ployer’s worksite(s) and/or on the em-
ployer’s Internet ‘‘home page.’’ 

(e) How are ‘‘industry-wide standards 
for recruitment’’ to be identified? An em-
ployer is not required to utilize any 
particular number or type of recruit-
ment methods, and may make a deter-
mination of the standards for the in-
dustry through methods such as trade 
organization surveys, studies by con-
sultative groups, or reports/statements 
from trade organizations. An employer 
which makes such a determination 
should be prepared to demonstrate the 
industry-wide standards in the event of 
an enforcement action pursuant to sub-
part I of this part. An employer’s re-
cruitment shall be at a level and 
through methods and media which are 
normal, common or prevailing in the 
industry, including those strategies 
that have been shown to be success-
fully used by employers in the industry 
to recruit U.S. workers. An employer 
may not utilize only the lowest com-
mon denominator of recruitment meth-
ods used in the industry, or only meth-
ods which could reasonably be expected 
to be likely to yield few or no U.S. 
worker applicants, even if such unsuc-
cessful recruitment methods are com-
monly used by employers in the indus-
try. An employer’s recruitment meth-
ods shall include, at a minimum, the 
following: 

(1) Both internal and external re-
cruitment (i.e., both within the em-
ployer’s workforce (former as well as 
current workers) and among U.S. work-
ers elsewhere in the economy); and 

(2) At least some active recruitment, 
whether internal (e.g., training the em-
ployer’s U.S. worker(s) for the posi-
tion(s)) or external (e.g., use of recruit-
ment agencies or college placement 
services). 
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(f) How are ‘‘legitimate selection criteria 
relevant to the job that are normal or cus-
tomary to the type of job involved’’ to be 
identified? In conducting recruitment of 
U.S. workers (i.e., in soliciting applica-
tions and in pre-selection screening or 
considering of applicants), an employer 
shall apply selection criteria which 
satisfy all of the following three stand-
ards (i.e., paragraph (b) (1) through (3)). 
Under these standards, an employer 
would not apply spurious criteria that 
discriminate against U.S. worker appli-
cants in favor of H–1B nonimmigrants. 
An employer that uses criteria which 
fail to meet these standards would be 
considered to have failed to conduct its 
recruitment of U.S. workers in good 
faith. 

(1) Legitimate criteria, meaning cri-
teria which are legally cognizable and 
not violative of any applicable laws 
(e.g., employer may not use age, sex, 
race or national origin as selection cri-
teria);. 

(2) Relevant to the job, meaning cri-
teria which have a nexus to the job’s 
duties and responsibilities; and 

(3) Normal and customary to the type of 
job involved, meaning criteria which 
would be necessary or appropriate 
based on the practices and expectations 
of the industry, rather than on the 
preferences of the particular employer. 

(g) What actions would constitute a 
prohibited ‘‘discriminatory manner’’ of re-
cruitment? The employer shall not 
apply otherwise-legitimate screening 
criteria in a manner which would skew 
the recruitment process in favor of H– 
1B nonimmigrants. In other words, the 
employer’s application of its screening 
criteria shall provide full and fair so-
licitation and consideration of U.S. ap-
plicants. The recruitment would be 
considered to be conducted in a dis-
criminatory manner if the employer 
applied its screening criteria in a dis-
parate manner (whether between H–1B 
and U.S. workers, or between jobs 
where H–1B nonimmigrants are in-
volved and jobs where such workers are 
not involved). The employer would also 
be considered to be recruiting in a dis-
criminatory manner if it used screen-
ing criteria that are prohibited by any 
applicable discrimination law (e.g., sex, 
race, age, national origin). The em-
ployer that conducts recruitment in a 

discriminatory manner would be con-
sidered to have failed to conduct its re-
cruitment of U.S. workers in good 
faith. 

(h) What constitute ‘‘good faith steps’’ 
in recruitment of U.S. workers? The em-
ployer shall perform its recruitment, 
as described in paragraphs (d) through 
(g) of this section, so as to offer fair op-
portunities for employment to U.S. 
workers, without skewing the recruit-
ment process against U.S. workers or 
in favor of H–1B nonimmigrants. No 
specific regimen is required for solici-
tation methods seeking applicants or 
for pre-selection treatment screening 
applicants. The employer’s recruit-
ment process, including pre-selection 
treatment, must assure that U.S. work-
ers are given a fair chance for consider-
ation for a job, rather than being ig-
nored or rejected through a process 
that serves the employer’s preferences 
with respect to the make up of its 
workforce (e.g., the Department would 
look with disfavor on a practice of 
interviewing H–1B applicants but not 
U.S. applicants, or a practice of screen-
ing the applications of H–1B non-
immigrants differently from the appli-
cations of U.S. workers). The employer 
shall not exercise a preference for its 
incumbent nonimmigrant workers who 
do not yet have H–1B status (e.g., 
workers on student visas). The em-
ployer shall recruit in the United 
States, seeking U.S. worker(s), for the 
job(s) in the United States for which H– 
1B nonimmigrant(s) are or will be 
sought. 

(i) What documentation is the em-
ployer required to make or maintain, 
concerning its recruitment of U.S. 
workers? 

(1) The employer shall maintain doc-
umentation of the recruiting methods 
used, including the places and dates of 
the advertisements and postings or 
other recruitment methods used, the 
content of the advertisements and 
postings, and the compensation terms 
(if such are not included in the content 
of the advertisements and postings). 
The documentation may be in any 
form, including copies of advertise-
ments or proofs from the publisher, the 
order or confirmation from the pub-
lisher, an electronic or printed copy of 
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the Internet posting, or a memo-
randum to the file. 

(2) The employer shall retain any 
documentation it has received or pre-
pared concerning the treatment of ap-
plicants, such as copies of applications 
and/or related documents, test papers, 
rating forms, records regarding inter-
views, and records of job offers and ap-
plicants’ responses. To comply with 
this requirement, the employer is not 
required to create any documentation 
it would not otherwise create. 

(3) The documentation maintained by 
the employer shall be made available 
to the Administrator in the event of an 
enforcement action pursuant to sub-
part I of this part. The documentation 
shall be maintained for the period of 
time specified in § 655.760. 

(4) The employer’s public access file 
maintained in accordance with § 655.760 
shall contain information summarizing 
the principal recruitment methods 
used and the time frame(s) in which 
such recruitment methods were used. 
This may be accomplished either 
through a memorandum or through 
copies of pertinent documents. 

(j) In addition to conducting good 
faith recruitment of U.S. workers (as 
described in paragraphs (a) through (h) 
of this section), the employer is re-
quired to have offered the job to any 
U.S. worker who applies and is equally 
or better qualified for the job than the 
H–1B nonimmigrant (see 8 U.S.C. 
1182(n)(1)(G)(i)(II)); this requirement is 
enforced by the Department of Justice 
(see 8 U.S.C. 1182(n)(5); 20 CFR 
655.705(c)). 

[65 FR 80231, Dec. 20, 2000] 

§ 655.740 What actions are taken on 
labor condition applications? 

(a) Actions on labor condition applica-
tions submitted for filing. Once a labor 
condition application has been received 
from an employer, a determination 
shall be made by the ETA Certifying 
Officer whether to certify the labor 
condition application or return it to 
the employer not certified. 

(1) Certification of labor condition ap-
plication. Where all items on Form ETA 
9035 or Form ETA 9035E have been com-
pleted, the form is not obviously inac-
curate, and in the case of Form ETA 
9035, it contains the signature of the 

employer or its authorized agent or 
representative, the Certifying Officer 
shall certify the labor condition appli-
cation unless it falls within one of the 
categories set forth in paragraph (a)(2) 
of this section. The Certifying Officer 
shall make a determination to certify 
or not certify the labor condition appli-
cation within 7 working days of the 
date the application is received and 
date-stamped by the Department. If 
the labor condition application is cer-
tified, the Certifying Officer shall re-
turn a certified copy of the labor condi-
tion application to the employer or the 
employer’s authorized agent or rep-
resentative. The employer shall file the 
certified labor condition application 
with the appropriate DHS office in the 
manner prescribed by DHS. The DHS 
shall determine whether each occupa-
tional classification named in the cer-
tified labor condition application is a 
specialty occupation or is a fashion 
model of distinguished merit and abil-
ity. 

(2) Determinations not to certify labor 
condition applications. ETA shall not 
certify a labor condition application 
and shall return such application to 
the employer or the employer’s author-
ized agent or representative, when ei-
ther or both of the following two condi-
tions exists: 

(i) When the Form ETA 9035 or 9035E is 
not properly completed. Examples of a 
Form ETA 9035 or 9035E which is not 
properly completed include instances 
where the employer has failed to check 
all the necessary boxes; or where the 
employer has failed to state the occu-
pational classification, number of non-
immigrants sought, wage rate, period 
of intended employment, place of in-
tended employment, or prevailing wage 
and its source; or, in the case of Form 
ETA 9035, where the application does 
not contain the signature of the em-
ployer or the employer’s authorized 
representative. 

(ii) When the Form ETA 9035 or ETA 
9035E contains obvious inaccuracies. An 
obvious inaccuracy will be found if the 
employer files an application in error— 
e.g., where the Administrator, Wage 
and Hour Division, after notice and op-
portunity for a hearing pursuant to 
subpart I of this part, has notified ETA 
in writing that the employer has been 
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